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responsibilities, we believe that the jurisdictional role of each

must be parallel." NPRM at 38. This reasoning is flawed. 7

Section 252 establishes specific requirements that

competitors and states must follow. This section envisions

private parties nego iating access and interconnection agreements

and only if these r egotiations fail does the state commission

become involved t lrough ei ther mediation or arbitration.

Preemption is permit::ed only if "a state will not act." Section

251(e) (5). Rather tn.an be subject to preemption by the FCC, the

states specifically are required to implement the pricing rules

set out in Section ;52. Further, if an aggrieved party believes

a state has failed to meet the 1996 Act I s mandates, the remedy

lies in federal CCi.lrt (Section 252 (e) (6), not with the FCC.

Simply because Section 252 requires states to follow FCC

guidelines establisl ed under Section 251, it does not logically

follow that the ntrastate jurisdiction of the states is

preempted. When n ading Sections 251 and 252 as a whole, the

more appropriate cc rlclusion would be that the FCC's guidelines

should relate to nterstate issues and that the states must

7 Furthermore, the FCC has misinterpreted the meaning of the word
"parallel". The stdtement that jurisdictional roles should be
parallel is contrar r to the FCC's conclusion that it should draft
specific national s :andards. The MDPSC agrees that our roles
must be parallel in the true sense of the word; a partnership
where the states and the FCC share responsibility for
implementing the 19~6 Act. However, the tone of the NPRM
demonstrates that tle role the FCC envisions for itself is that
of leader while the states are to follow in lock step. This
approach ignores th~ framework established by the 1996 Act.

24



MD PSC's Initial Comments; 5/16/96

follow those guidel nes or risk the FCC assuming responsibility.

Contrary to the FCC! s assumptions, there is nothing inherent in

Sections 251 and 25: that necessitates preemption of the states'

intrastate jurisdiction.

In sum, the 19)6 Act does not nullify Section 2(b) of the

1934 Act. If anything, the 1996 Act is an affirmation that

Congress intended t) retain a dual system of regulation. The

FCC's conclusion t tat its authority under Section 251 takes

precedence over sta1es' authority under Section 2(b) of the 1934

Act and Sections 25" and 252 of the 1996 Act is incorrect and not

supported by legal Irecedent.

Conclusion

In sum, the FCC's overly preemptive approach is at odds with

Congressional inten _, the plain statutory language of the 1996

Act and common sens.'. The FCC should implement rules of general

application rather than rules that unnecessarily preempt state

law and regulatory policy. The FCC regulations established

through this proces~ should be the minimum requirement and should

contain provisions <llowing for exceptions to those requirements.

Any prescriptive stindards should be reserved for those instances

in which a state fa Is to act. This approach is consistent with

the evolution and m3.ndates of the 1996 Act. Since Congress has

already determined that states will play a vital role in the

25
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development of local exchange competition, the FCC should not

prescribe how every d~tail must be accomplished.

Minimum requirements under Section 251 will assist the

states in their medi~tion and arbitration activities while still

affording the state3 some flexibility to determine what is

appropriate under the circumstances. Rules of general

application, except where the FCC and states agree otherwise,

should govern to circumvent the potential for protracted

litigation regarding whether the FCC can or cannot preempt. Such

litigation would c-eate a pall over the implementation of

competition and wOlld be the greatest barrier to achieving

Congress' policy gOlls embodies in the 1996 Act. Furthermore,

minimum standards ~ill preserve the role of the states in

arbitrating and app-oving such agreements, as envisioned by the

1996 Act. Instead of adopting an unduly prescriptive approach,

the FCC should rese ve a more reasonable range of flexibility and

discretion for the ;tates.

Respectfully submitted,

I , /1 ~, '-jVlJfr:)" IJ '", <0 , VU", . --~«.

Bryan G. Moorhouse
General Counsel

Susan Stevens Miller
Assistant General Counsel
MD Public Service Commission
6 St. Paul Street
Baltimore, Maryland 21202
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B. Introduction

On July '6, 1993, MFS Intelenet of Maryland, Inc.

("MFS-I" or "Appliccnt") filed with the Public Service Commission

("Commission") an at:plication for authority to provide and resell

local exchange and intrastate interexchange telecommunications

services in areas of the State of Maryland served by Bell

Atlantic-Maryland, Inc. and, in addition, petitioned t.he

Commission to estat lish specific policies and requirements for

the interconnection of competing local exchange networks.

At the Adninistrative Meeting of August 25, 1993, the

Commission determined that the application should be set for

hearing. In add tion, the Commission concluded that this

proceeding would ,lso serve to establish generic policies,

procedures, and r~quirements for telecommunication carriers

seeking to provide competitive local exchange telephone service

in Maryland.

Also at tle Administrative Meeting of August 25, 1993,

the Commission detf rmined that issues raised in a Petition by

Maryland People's (ounsel to Establish an Investigation of the

Appropriate Means )f Regulations for Firms, including Current

Telecommunication P-oviders and Cable Television Firms which may

Provide Local Excha~ge and Exchange Access Services in Maryland,

which were not re 1 tted to MFS- I spec i f ically, would be set for

hearing In a separa~e proceeding, Case No. 8587.

By Order No. 70723, issued on August 27, 1993, a

prehearlng conferer 'e was set In Case No. 8584 for September 15,
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1993 f at which the S ::aff of the Commission (II Staff ") and Maryland

People's Counsel ("fv'PCII) entered their appearances, and petitions

to lntervene were g~anted to the following: The Chesapeake and

Potomac Telephone Company of Maryland (now Bell Atlantic-

Maryland, Inc., or "BA-Md. "), Mel Telecommunications Corporation

("MCI"), Sprint Communications Company ("Sprint"), AT&T

Communications of Maryland, Inc. ("AT&T"), the Department of

Defense and all oth~r Federal Executive Agencies ("DOD/FEA"), the

Middle Atlantic p3.yphone Association ("MAPA"), Communication

Workers of Americc (IICWA") , Baltimore Gas & Electric Company

("BG&E"),

Be11" ) .

and SCllthwestern Bell Corporation ("Southwestern

In transmittals dated September 14, 1993, Staff, MPC,

and BA-Md. listed various issues requiring resolution in Case

No. 8584. The Commission directed MFs-r to address these issues

in its direct test Lmony.

On Octoter 14, 1993, the Commission issued Rulings on

Motions and Pro :edural Information further clarifying the

relationship of C?se No. 8584 and Case No. 8587. The Commission

ruled that the in"estigation iI, Case No. 8584 will be limited to

matters relevant to MFS-I's application, policies regarding

interconnection c f competing local exchange networks, policies

regarding compettive local exchange telephone service, and

related issues li;ted in the September 14, 1993 transmittals from

Staf f, MPC and EA-Md. In Case No, 8587, the Commission will

conslder matters relevant to its jurisdiction, if any, over

serVlces WhlCh ~re or may be provided by cable television
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companles. Case No. f587 will encompass generic issues and policy

, matters, which are nlt germane or necessary to the resolution of

Case No. 8584. Sin 'e Case No. 8584 will specifically focus on

MFS-I's proposals, i3sues resolved here may be revisited in Case

No. 8587 in regards :0 the provision of local exchange service by

competing entities.

In accordance with the procedural schedule which was

established in this proceeding, all witnesses were cross-examined

on their initial, rebuttal and surrebuttal testimony on

January 31 and Febluary 1-4, 1994. Testifying for MFS-I were

Alex ]. Harris, AE sistant Vice President, Regulatory Affairs,

MFS-I; David L. 'iazza, Chief Financial and Administrative

Officer for MFS In telenet of Maryland, Inc.; and William Page

Montgomery, PrinciJ ,a1 of Montgomery ConSUlting, Chestnut Hill,

Massachusetts. Testifying on behalf of CWA were Peter G. Catucci,

District II Vice President of CWA and Maevon C. Garrett,

President of CWA - Local 2110. DOD/FEA presented Harry Gildea,

consultant with Snively, King & Associates, while MCr presented

Nina W. Cornell, e,'onomist in private practice.

Testifyi 19 on behalf of AT&T was Dr. David R. Korn,

Manager, Governmert Affairs, in the Eastern Region of AT&T. On

behalf of BA-Md. w~re Frederick D. D'Alessio, President and Chief

Executive Office ; Elizabeth R. Beard, Manager State

Ii Regulatory, in tt e Service Costs Organization of Bell Atlantic

Network Services Inc.; Charles H. Eppert, III, Director

Technical Regulatory Analysis 1n the Technology Planning

Department of the Bell Atlantic Network Services Staff; Alfred E.
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Kahn, Robert Jullu~ Thorne Professor of Political Economy,

Emerltus, Cornell i niversity and a Special Consultant with

National Economic Re ;earch Associates ( Inc. (I1NERA';); William E.

Taylor, Senior Vic' President of NERA; A. Thomas Wallace,

Dlrector-Regulatory ,elations of BA-Md.; Michael Fine, President
,i
II

of George Fine Resedrch Inc.; and Charles L. Jackson, Principal

in Strategic Policy ,esearch, Inc.

Allen G. Fuckalew, an economist at J. W. Wilson & Asso­

ciates, Inc. and Rotert Johnston, an economic and regulatory con-

sUltant, also with . W. Wilson & Associates, Inc., testified on

behalf of MPC. ThE following members of the Commission's Tele-

communications Divi ;ion testified on behalf of Staff: Richard L.

Cimerrnan, Director; Steve Molnar, Assistant Director; Ann Amalia

Dean, Regulatory E 'onomist; and Geoffrey J. Waldau, Regulatory

Economist.

Initial triefs were filed on March 8 and reply briefs

on March 22, 1994.

The Comrn Lssion has carefully considered all evidence

and arguments by tle parties to this proceeding to arrive at its

conclusions in thi; case.

In its ,pplication, MFS-I proposes to offer business

customers, both lerge and small, in various locations throughout

the State, a wide spectrum of telecommunications and information

management servic. s, particularly:

( a) End User Access Services, consisting of
dia tone lines, PBX trunks, and Centrex­
1i kE access 1 ines, to business customers
at various points Ln the specified
ser lce territory:
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(b) local e x:change and long distance calling
service:; (including operator services~ to
customers of MFS-I's End User Access
Services, as well as long-distance call­
'ing se'vices to customers of BA-Md. by
means cf presubscription;

(c) originciting and Terminating Carrier
Access Services which will permit other
carriels to offer services or to complete
calls to customers of MFS-I End User
Access Services; and

(d) over time, any other local exchange or
interelCchange services for which MFS-I' s
management deems there exists sufficient
customer demand.

To be anle to provide such services to business

customers, MFs-r re!uests:

1. author ty to provide intrastate inter­
exchanqe services;

2. author _. ty
servic~;

to provide local exchange

3. waiver of certain provisions of the Code
of Maryland Regulations ("COMAR");

4. waivel of 30-day tariff notice require­
ment; and

5. the C )mmission' s adoption of interconnec­
tion jmlicies, both operational and finan­
cial, which provide for:

a. ~limination

Ise and
:;ervices;

of restrictions on
resale of BA-Md.

b. expanded interconnection to all
functions of the local exchange
network;

c. ensuring competitors I equal ac­
cess to numbering resources; and

d the requirement of reciprocal
Lnter-carrier call terminations
and access charqe arrangements.

6
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In addlt on/ BA-Md. raises issues concerning the

appropriate regulat con of BA-Md. i.f competitive entry into the

local exchange mark•• t is authorized.

We will (ddress issues and policies in regard to t.he

various requests in sequence.

C. Intrastate Interexchange Service.

By Order No. 66765, issued in Case No. 7719 on

September 11, 198· , (75 Md. PSC 331) the Commission granted

operating authority to MCr to provide intrastate intercity

telecommunications services in Maryland, thereby opening the

Maryland interexchinge market to competition. Since that time,

other applicants t or operating authority in Maryland have been

authorized to pro\-' ide interexchange service under the terms and

conditions origina lly set forth in Order No. 66765. By Order

No. 66319, issued on August 10, 1983, the Commission authorized

resellers of telecommunications services to apply for intrastate

operating authori y under the terms set forth in that Order,

thereby establisting a liberal entry policy for 1 ' .rese ......ng

carriers to provice service in the Maryland interexchange market.

Since that time / applicants deemed qualified to provide such

services that wert' willing to abide by Commission regulations and

condi tions of se rvice have been authorized to provide inter­

Ii exchange services and the resale of interexchange services.

wi th r' spect to MFS- I I S request for authorization to

provide intrasta' e lnterexchange servi.ce / most parties to t.his
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proceeding do not I use any obJect ions. However, two issues

arose in the course )f the proceeding which need to be addressed

by the Commission: =WA I S questioning the fitness of MFS-I to

provide service in1aryland; and, MFS-I I S request for expanded

intrastate access se-vice from SA-Md.

CWAfs obje:tion is based on MFS-I's corporate associa-

tion with Peter Ki ~wi t Sons I, Inc. ( "Kiewitil), alleging that

Kiewit had engaged n acts which fall short of those of a good

corporate citizen. In response to these allegations, MFS-I says

that it is a wholl 'yawned subsidiary of MFS Intelenet, Inc.,

which in turn is a lholly-owned subsidiary of MFS Communications

Company, Inc. The common stock of MFS Communications Company,

Inc. lS publicly t ("aded, but the rna jority is held by Kiewit

Diversified Group, [nc., a subsidiary of Kiewit. MFS- I argues

that there is no factual or legal basis for seeking to impute to

MFs-r the alleged lcts of its stockholder. MFS-I provided an

affidavit of Royce J. Holland, Chairman and Chief Executive

Officer of MFS-r, Ittesting that MFs-r is not and will not be

directly or indirectly managed by Kiewit. MFS-I further points

out that the Commi}sion Staff h~5 testified that two affiliates

of MFS-I (MetropolJtan Fiber Systems of Baltim~re, Inc. -- "MFS-

B" -- and Institutj ::lllal Communications Corporation -- "MFS-ICC")

have operated as ptblic service companies in Maryland for several

years without bein( the subject of any complaints.

We have reviewed the issue and find that CWA's

allegations do no disqualify MFs-r from being authorized to

provide lnterexcha qe services in Maryland. Such authority will
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be granted by thi~ Order, subject to the regulations and

conditions this Conmission has established for non-dominant

providers of these crmpetitive services.

In order to provide intrastate interexchange service,

MFS-I requests BA-Md. to provide expanded interconnection

(physical or virtue 1 collocation) to end offices and tandem

offices for special and switched access. MFS-I notes that the

Communications COIMission ("FCC") in CC Docket No. 91-213 for

swi tched access by competing providers of local transport "as

required by the Fe: for interstate switched access services in

Commission has already mandated expanded interconnection to

BA-Md. I S intrastate special access services, and requests that

the Commission now also require BA-Md. to amend its intrastate

switched access tarlff to "mirror" the rate structure (although

Federalthebyadopted

expanded interconnection to

level)rate

md to permi t

thenecessarilynot

local transport,

CC Docket No. 91-141).

In this regard, we note that in the course of the

proceeding in Ca:;e No. 8 5 3 3 , 1 BA-Md. committed to provide

intrastate special access collocation upon bona fide request. 2

1 Case No. 8533 Lnvolved a request by BA-Md. for the commission to allow
local exchange compan es ("LECs") to choose the form of expanded interconnec­
tLon provided to int!!rconnectors. The cho~ces are "physical" collocatl.on,
where1.n the interconn~ctor would obtain physically distinct space within the
LEC off~ce for the lOi ation, maintenance, and operation of ita interconnect~on

equl.pment, and "virtu, 1" collocation, where~n the equipment in the LEC central
off:.-ce would remau\ u ,der the control of the LEC

~ We noted H: (,der No. 70357, 1.ssued 1.n Case No. 8533 on February 11,
:993 (84 ~d. ?SC ). that BA-Md has commLtted to provide physical
col:ocat1.on for .:-ntr 1st ate specl.al access collocatlon, unless there 1.5 or
w1.11 be Lnadequate space 1.0 the offl.ce to accommodate the competl.tor'9
equ1.pment. Where 0 f lce space 1.5 1.nsuf f 1.C lent. BA-Md. will offer vi.rtual
collocat.:-on. The Corrnlsslon retained authorIty to resolve dLsputes concernl.ng
':le . /pe '::::-cl ;~C,l': -,n ::-,ffered.

q
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Previously, the Ccmmission instituted Case No. 8381 to

resolve MFS-B I scamp aint against BA-Md. for failing to fulfill

MFS-S's requ~st fa' a collocation arrangement and for the

offering of tariffed interconnection. On September 22, 1993, the

Hearing Examiner as:;igned to the case issued a Proposed Order

'dJ.srnissing the corn~ laint. The Proposed Order (which became

Commission Order No 70827 on October 25, 1993, by operation of

law) states that because of various developments, the complainant

asked permission to withdraw' the complaint. According to

information provided by counsel to MFs-r in Case No. 8584, the

complaint was withdJawn because MFS-B did not have any demand for

expanded intrastate interexchange access at that time.

In light of the above, and noting particularly the

FCC I S actions in directing expanded interconnection for inter-

state switched acce:;s services, we advise MFS-I to request needed

expanded interconnEction services from BA-Md. We direct BA-Md.

to file appropriat! tariffs within 30 days from the receipt of

the request 3 , to te based on the methodology established by the

FCC for interstate access. Since Phase I I of this proceed ing

will deal primari y with local exchange issues, we expect: to

review BA-Md. 's tariffs for expanded interconnection for

II

intrastate intere:{change access at an Administrative Meeting

where they will be accepted or set for hearing if the reasonable­

ness of these tariffs is contested by MFS-I or any other party.

J AddLtLonally, we note that in the course of the proceeding SA-Md. said
it planned to fLle, dter thLS year, restructured Lntrastate access transport
rates that 'would be slmJ..lar to the FCC S interstate access transport rate
3tr·,j.:::~t.'.Jre .

]0
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Pending tte acceptance of expanded interconnection tar-

lffs, SA-Md. 1 S exist.ing intrastate access tariffs are available

for MFS-I to termindte its service on SA-Md. 's network.

In respol se to BA-Md. 's concern that toll traffic

cannot be distingui3hed from local traffic, MFS-I states that it

would be willing t:) establish separate trunk groups for local

and toll terminatic n at BA-Md. IS switches to make it easier for

BA-Md. to determine the correct rates to charge.

D. Local Switched Service.

In contrast to the interexchange ~arket, no competitive

carriers have belen previously authorized to provide local

switched service i1 Maryland. Indeed, the application by MFS-I

is the first to come before the Commission.

In its application, MFS-I requests that the Commission

inaugurate a new e)a in Maryland telecommunications regulation by

abandoning the "0U tdated ... concept of the I natural monopoly'"

in local exchange services, and by creating conditions under

which both incurnbelt carriers and new entrants can compete freely

and fairly to pro"ide all forms of telecommunications servi.ces.

MFS-I asserts that granting its application is in the p\lblic

interest because eKpanded competition will reduce costs, increase

efficiency, stimulate technological innovation, and increase the

range, variety, ald utility of services offered to users. MFS-I

further submits that opening the local switched market to

competition will 1so stimulate economic development in Maryland.

1 1
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No party I 1 thiS proceeding takes the position that

MFS-I 1 S local excha1.ge service application should be totally

MPC recomrn2nds that the application be granted, but

cautions the CommisE ion to be mindful that the transition to a

competitive market f ·om a monopoly environment creates a need for

interim rules to guide affected parties until a workable

competitive environnent is achieved, MPC maintains that the

Commission must str: ke a balance between the public policy goals

of encouraging competition and ensuring that consumers with no

competitive alterna' ives are protected. Foremost, MPC considers

It is

it the Commission s responsibility to ensure that rates to

residential custome~s do not rise as a result of competition and

that the policy of lniversal service is not abandoned.

CWA does not oppose MFS-I's application, but takes the

position that it Wlt be granted or decided at this time.

CWA 's recommendati( ,n that in light of pending telecommunications

legislation in tIe Congress and other developments in the

industry, the C01~ission should at least postpone a final

decision in granti~g local exchange operating authority until it

can be clearly determined whether other emergent competi+ ~- ve

alternatives will oetter serve the public interest with less risk

to universal serv ice and greater benefit to the American work

force.

The PrE sident and Chief Executive Officer of BA-Md.

testified that SA -Md. does not oppose the entry of MFS-I into the

bUSlness local xchange service market in Maryland, if the

CommiSSion ensun s reguLatory parIty and equitable ground rules

1--.'
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A~ described in more detail later, Professor

Kahn and Dr. Tay l( rout 1 i ned ground rules BA-Md. believes

necessary to ensure that competitIve entry is based on sound

economics and a le\ el playing field; the witnesses cautioned

against regulatory nodels that artificially and inefficiently

stimulate competiti VI' entry.

On brief, BA-Md. notes that MFS-I's application

represents the arri' al of head-to-head competition in the most

lucrative segments 0= Maryland's local exchange market. As such,

it confronts the Commission with the task of maximizing whatever

public benefits can )e derived from "cream-skimming" competition,

while avoiding the u1doubted perils that the introduction of such

competition presents to the long-standing system for the

provision of reliab e and reasonably priced universal telephone

service throughout the State.

SA-Md. a3serts that the emergence of targeted

BA-Md.

competition in the business market jeopardizes the substantial

contribution that t usiness revenues provide to the shared and

common costs of Marrland's ubiquitous telephone network.

sees the Commission s task as balancing the benefits and burdens

of emerging compet tion both in the short term (by permitting

competition to go f)rward in a manner that minimizes the risk to

contribution) and n the long term (by implementing changes to

Mary land I s regulate cy scheme that wi 11 permit Maryland to benE~fit

from an increasingly competitive telecommunications marketplace).

Consistert with that position, BA-Md. submits that

MFS-I should be pe mitted to begin offerlng local business tele-

1 3
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communications servi es in a manner that (i) requires a minimun,

of regulatory chang~s, and (ii) ~s commensurate with MFS-I f s

experience in the local exchange market as a resellet'.

Allowing MFS-r to provide service as a reseller will begin

competition wi thin t he existing regulatory framework, and under

existing tariffs. B A..-Md. takes the position that any decision

ordering interconnection to permit MFs-r to provide service as a

"co-carrier II of lo< al exchange service should be deferred to

Phase II of this prcceeding.

Staff tak·!s the position that local exchange competi­

tion is in the pub ic interest and that MFS-I's application is

economically sound. Staff witness Waldau noted that competition

can lead to lower p-ices, higher service quality, the creation of

new services de >ired by consumers, increased business

efficiencies and )roductivity, and general economic growth.

Staff asserts it s unnecessary to continue BA-Md. I S monopoly

protection in order to encourage it to make network investments,

is that the 10ng- ~.erm benefits are greater than the short-term

should weigh the short-term costs of allowing competition against

Commissio'"

it claims,

thesaysalso

citing cellular telephone

Staff

the result of that analysis,

competition,

in\estments.

excha1ge

Finally, :taff opines that the Commission cannot prevent

local

costs.

infrastructure

the long-term benefits:

i:
II

all

I
because MFS-Its apflication proves that there are investors other

than the SA-Md. 3hareholder willing to make local exchange

I
I

II

II

serv lce, other ra Ho-based technologies, and other alternatives

to convent~onal w re-based technologies.

14
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Before di~ cussing the ground rules to govern the

competl tive entry ito the local exchange market, we need to

determlne whether ~uch entry is in the overall interest of

Maryland's subscribe"s to telecommunications services.

interest

We

is

note

served

hat Mcr witness Cornell

if permitting competition

said the public

in the switched

network makes at lea5t some subscribers better off, with no undue

detriment to the r ~maining subscribers. As competition will

develop initially orly in the business market, and even there not

ubiquitously, an imFortant consideration for our determination of

the public intere~t is the impact or detriment that such

selective competitiJn may cause to the state-wide ubiquitous

i network and the afj ordability of the rates for basic telephone

II service.

I One such undue detriment, of course, would be if the

Iavailability of uni'ersal telephone service in Maryland would he
I

threatened by permi:ting such selective competition. To analyze

the issue of affor iability of basic telephone service, a brief

discussion of the i ederal Communications Act of 1934 (47 U.S.C.

§1, et seq.) (the "Communications Act") is appropriate. r... he

major goal of this legislation was "to make available, so far as

possible, to all (f the people in the United States a rapid,

efficient, Nation-lide communication service with adequate

facili ties at reas( ,nable charges .. " In other words, Congress

sought to facilit!te the creation of a ubiquitous telephone

network which wOlld be accessible and affordable to all.

Frequently, this 1S referred to as the goal of achieving

L5
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Ever since the enactment of the Communica··

tlons Act, the un versal serVlce goal has been considered

essentlal not only in recognition of the importance to an

individual subscribe to have access to a telephone, but also the

value to the system of being able to reach the largest possible

number of other tElephone subscribers, therefore creating a

universal network. Po achieve this goal, the communications Act

anticipates both a lbiquitous network and affordable rates. In

that context, affordable rates have come to mean rates which not

only subsidize the reecliest segment of t~e population, but rates

which are attractivE enough for other segments of the population

to make the economi:: choice to subscribe to telephone service.

As a result of this policy goal, it was considered to be in the

public interest to f.rovide affordable rates to overall classes of

customers rather than more specific targeting.

As previ,'usly noted, during the course of this

proceeding various )arties have raised concerns that opening up

local exchange serv l.ce to competition may jeopardize the future

affordability of basic telephone services to customers in rural

areas or to cert:lin classes or subclasses of residential

customers in MaryLnd. The basis of this concern is that, in

competitive markets new entrants will seek to attract customers

who have the potentlal for generating the highest profit margin.

In the context of 'elephone service this means that new entrants

will seek to Sf rve customers who, under regulated rate

structures, are bE i ng charged rates substantially greater than

the marglnal CDSt of serVlce. These customers, having high

\ 6
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potential to generate proflts, are the very same customers whose

rates are making a significant contribution to defraying thE!

Thisoverhead costs of tr e incumbent local exchange company.

phenomenon, by whic 1 new entrants target the most lucrative

To thesegments of the mark..tplace, is called "cream skimming."

extent that cream skJmming occurs, the incumbent carrier may have

Also, as contributions to shared

higherinresultThis willrates.

~ustomers.

byrespondto deaveraging

j! rates for high-cost

or common costs are ,liminished from customers or services lost t:o

competitors, there w 11 be upward pressure on rates for remaining

customers and services. Thus, "cream skimming" by a competitor

such as MFS-r raises the possibility that BA-Md. may have to seek

increases for basic :elephone rates paid by various categories of

customers such as residential customers, residential and business

special rates and services, or categories of customers with high-

customers in rural areas, low-income customers who receive

cost and low-usage characteristics. Therefore, in evaluating

whether MFS-I's pro~osal for local exchange competition i~ in the

pUblic interest, WI ~ must consider the extent to which it is

possible or probabl! that some BA-Md. customers will be impacted

by rate increases to the extent that the goal of universal

service will be jeo)ardized.

In recent years, a State program (Tel-Life) 4 and two

federally sponsored programs (Lifeline and Link-Up Programs) have

been establ ished t, meet the needs of low income customers, in

4 Tel-Llfe was lrst author~z:ed oy the Maryland General Assembly In

985 See Md.~.D-,-- Co e art ~8, Sectlo r , (,A.

J
; I
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hem to JOln the network. Due to the

structure of and sour :es of funding for these programs, opening

the local e~change network to competition should have no

detrimental effect on these subsidies. For example, Tel-Life is

funded through the State's general treasury by means of a credit

against gross receiI: ts taxes paid by local exchange carriers.

Since none of these programs are dependent upon revenues which

are collected throuJh the rates paid by BA-Md. 's customers,

program funding is insulated' from impacts local exchange

competition may have on BA-Md. revenues from other customer

classes.

Apart from concerns about low-income customers, we now

analyze the affordabllity, in general, of basic telephone service

in Maryland.

Staff witress Dean testified that FCC surveys showed a

1992 Maryland teleplOne service penetration rate of 96 percent,

tied for eighth hignest in the country. This has been possible

by keeping rates ff 'r basic service affordable. (Even at these

rates, statistics SlOW that there are more households that have a

TV set than a telep~one.)

various }arties expressed their views as to the rate

levels which const i tute affordable rates. In Maryland, with

minor exceptions, ': >asic rates have not increased since Order No.

67033, issued in C, se Nos. 7851 and 7816 in 1985. See 76 Md. PSC

238. at 291-292. Despi te the imposition of federally mandated

subscriber line charges on basic service customers, the

penetration rate remains high. We. therefore, conclude that the

18



STATE OF MARYLAND

FJBLiC SERVICE COMMISSION

basic rates presentl) In effect are affordable and attractive to

the large majority of subscribers.

In recent fears, our ratemaking has placed increasing

emphasis on cost-bas~d rates rather than value of service rates

for basic, non-compe:itive services. To that end, we have begun

to employ an embedde,i fully distributed cost allocation methodol-

ogy to assure that all services, including those determined as

competitive (and, therefore, permitted to be flexibly priced)

bear a fair share of shared and common embedded costs. Rates for

other-than-competitJ ve ("OTC") services are determined on the

revenue requirement; which include the shared and common costs

allocated to the otler-than-competitive portion of the business.

However, OTC pricin1 is not necessarily dictated by the results

of the embedded COSt allocation. For example, residential rates

continue to be resijually priced to some extent, while preferred

II telephone number service is priced on a value of service basis.

For many {ears, the effect of residual pricing of basic

telephone service has been to avoid the imposition of higher

rates for those sl!rvices. This is because contributions from

other services in the OTC cate~ory have helped to defray a

portion of shared or common costs which otherwise might have to

be recovered in rttes for basic telephone service. Also, to an

extent which is lot clear in the evidentiary record in this

proceeding, residlal pricing, combined with reliance on the

average-embedded-cost methodology, may have resulted in some

subclasses of cu ;tomers receiving basic telephone service at

rates below dire( t incremental costs. Finally, as part of our

19
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resldual pr ic lng ap! roach, the cost (Jf basic telephone service

has been partially jefrayed by the imputation of profits from

Yellow Pages advert13ing.

The Yellc~ Pages component of residual pricing of

residential rates is important to note. Over the years,

including the last rate case, Case No. 8462, 84 Md. PSC

(1993), the Cornmisiion has imputed profits from Yellow Pages

advertising to offs.~t the other-than-competitive revenue require-

ments. Al though FA-Md. protested in Case No. 8462 that such

imputation was no onger reasonable, the Commission retained an

imputation, findin( that it constituted a continuation of past

practices which hac been conceded for many years by the telephone

company as an apprJpriate offset to basic service costs. While

it may be arguei in the future that such Yellow Pages

subsidization of bisic service is no longer feasible in light of

the changes in the telephone industry, the subsidy is not

immediately threat~ned by the foray of local exchange competitors

in BA-Md. I S terri .ory. Approval of MFS-I's application should

not reduce the 1f vel of Yellow Pages' profits utilized in our

decision in Case ~o. 8462.

Pursuan1 to the regulatory scheme under which BA-Md. is

operating, the Conpany is entitled to a reasonable opportunity to

recover in its ri tes all reasonable costs of service, including

shared and commor costs. Shared costs are costs associated with

one physical as,et which produces two or more products or

serVlces. The c! sts can be attributed on a cost causative basis

to t he seve ra 1 : r·oducts or serv ices as a whole, but cannot be


